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Ideas From Leading Experts in Financial Planning

TrendWatch
Watch out for “certificates of insur
ance.” When reviewing a client’s risk
exposure in a real estate transaction,
beware of the “certificate of insurance”
presented as evidence of the required
insurance. If the form presented is an
“ACORD 25-S,” your client seeming
ly has no right to rely on it as evidence
of insurance coverage. In contrast, a
form “ACORD 27” is intended to be
delivered to a party having an interest
in the policy. You should see that your
clients, among other things, clearly
establish, usually in the underlying
lease or loan documents, the extent of
their interest in the insurance policy;
specifically set forth their interest in
the certificate of insurance; accept only
an ACORD-27; and review the policy
itself. Remember, certificates of insur
ance are not always what they seem to
be. Probate & Property, January/Feb
ruary 1995, page 54.

Do not overlook affinity funds. When
talking to a client about investments the
subject of an affinity-group fund might
arise. For instance, there are funds
designed for members of specific reli
gions, such as the Lutherans, Catholics,
Jews, Mennonites and Muslims. In
addition other affinity groups, such as
the American Association of Retired
Persons (AARP) and the National Fed
eration of Federal Employees also
___________
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Using Short Sales in Your
Investment Planning

What’s Inside

By Darya Allen
Darya Allen, CPA, of Morgan Stanley &
Co. Incorporated, New York City,
explains the workings of short sales and
how your clients can use them.

From the Chairman’s
Corner: Planning =
Philosophy + Psychology
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Short sales can provide trading profits
as well as tax benefits. Many unsophisti
cated investors are not aware that they can
sell a security short, that is, they can sell
the security before they actually own it.
When you actually own the shares, you
are said to be “long.” Generally, in a short
sale, the short seller acquires the underly
ing security at a date after the security is
sold. The underlying security is then
delivered to close the sale, at which time
income or loss is realized.
A short sale is a method used to create
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Are Your Clients Completely Protected?
By Gideon Rothschild
Gideon Rothschild, Esq., of Gideon Roth
schild, P.C., New York City, introduces
asset protection planning for clients.

Given our legal climate, where the
extent of a defendant’s liability often
seems based on net worth rather than cul
pability, any client of yours with a bank
account can be wiped out by a lawsuit.
Physicians are obvious targets of creative
lawyers, but lawyers themselves, in addi
tion to accountants, architects, members
of corporate boards of directors, real estate
developers and other “deep pockets” are
equally at risk. Nonetheless, there are spe

AICPA PFP Division

cific, completely legal steps your clients
can take to safeguard their assets.
In response to the litigation plague,
asset protection planning has come of age.
Asset protection planning, however, is not
a recent development. Attorneys and
accountants have, for as long as the corpo
rate form has been available, advised
clients to limit their liability by incorpo
rating their businesses. Today, the trend
continues. Witness the new legislation
permitting the creation of limited liability
companies and limited liability partner
ships. In another form of asset protection,
individuals and businesses purchase insur
Continued on page 3

TrendWatch

From the Chairman’s Corner:
Planning = Philosophy + Psychology

Continued from page 1

sponsor funds. Many of these funds are
so-so performers and rely on loyalty as
the attraction, while others perform suf
ficiently well to be attractive. Some of
the funds, such as the AARP funds,
share management with publicly mar
keted funds. One reason for these funds
attractiveness to an affinity group is that
they avoid investments in securities that
are contrary to the group’s beliefs, such
as possibly avoiding stocks of corpora
tions that manufacture tobacco or alco
hol products. One benefit to the organi
zation is that it does reap a monetary
benefit. Kiplinger’s Personal Finance
Magazine, January 1995, page 67.

Social Security benefit estimates to
be automatically mailed. Starting in
mid-February 1995, the Social Security
Administration is going to begin to
automatically mail a Personal Earn
ings and Benefit Estimate Statement to
all individuals age 60 or older who
have earnings credited to their Social
Security numbers. If a statement is not
received by September 30, 1995, call
the Social Security toll-free number, 1800-772-1213 to ask for a Form SSA7004 (Request for Personal Earnings
and Benefit Estimate Statement). The
statement tells how much can be
expected in benefits on retirement, dis
ability or death before retirement. If the
earnings information reported is wrong
and the error involves recent earnings
contact the current payroll office, oth
erwise contact the Social Security
Administration at the above toll-free
number. Starting in October 1995, and
thereafter, people reaching age 60 dur
ing the year will automatically receive
a statement. Social Security Courier,
January 1995, page 4. ♦

By James A. Shambo
James A. Shambo, CPA/PFS, Chairman
of the American Institutes of CPA’s Per
sonal Financial Planning Executive Com
mittee, comments on the current product
marketing atmosphere. This article was
prepared by Mr. Shambo prior to the
recent currency instability in Mexico.

I am struck by how frequently I hear
seemingly intelligent people make bold
assertions with an air of factual certainty
that masks the reality of the speaker’s bias.

Securities
For example, why is it that managers of
specific country or regional mutual funds
are always bullish on that country or
region? And why is the manager of a spe
cific sector mutual fund always upbeat on
the sector involved? The skeptic might say
the obvious, “The fund won’t grow if the
manager doesn’t put on a happy face.” Per
haps, but I think there is more to it than that.
The investor rarely considers the phi
losophy or psychology of the manager. Is
the manager basically just an optimist,
who is unable or unwilling to see doom on
the doorstep? Or perhaps, is the manager
too close and attached to the sector, coun
try or region? And what of the manager’s
biases and filters through which decisions
are made? Why, when so much political
and monetary instability abounds through
out the world, do we see a headlong rush
to invest in the emerging markets? How
quickly could runaway inflation erode a
destabilized country’s currency?
I truly understand the effect of negative
correlation and the reduction in market
risk associated with the judicious use of
international investments. And I do not
doubt the long-term efficacy of interna
tional exposure in a client’s portfolio.

Rational analysis leads to these conclu
sions and makes them easy to understand.
Political risk, however, and its impact
on currency are less measurable and less
identifiable. Thus, you are lead to rely on
either a return to broader diversification or
to ignore the threat and plod ever onward.
It seems to me the single country funds do
the latter and hope for the best. The strate
gists who use six to ten countries in the
funds they manage have accepted a degree
of diversification to mitigate the potential
impact of political risk.
The champions of sector funds, like
those of single country funds, blow their
horns the loudest when their funds are reg
istering double digit returns. Of course,
that is when the unwary usually plunge in
to ride the wave.
■ At the end of 1991, the lemmings
bought into the tail end of the bio-tech
craze.
■ At the end of 1992, they switched to
financial services.
■ At the end of 1993, they bought gold.
Do not laugh, people really do this.
The lucky ones actually even do it right
and get in at the front and ride the wave.
Most are not so lucky, however, and that is
why this headlong rush of money into the
emerging markets makes me think of Lin
coln’s oft quoted comment about his gener
als—it gives me a case of the “slows.” If
some investment is so popular, I think I
have missed this wave and feel better about
accumulating cash to target the next wave.
Yet the rush continues: Philosophy = pro
motion; Psychology = greed.

Insurance
Recently, life insurance agents have
been writing and calling me because some
of my unfavorable remarks about the
Continued on page 7
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PLANNER
Are Your Clients Completely Protected?
Continued from page 1
ance to protect against certain risks. But
too often, either the insurance is not ade
quate or there are numerous exclusions
that limit its protection, not to mention the
possible failure of the insurer.
Asset protection planning that goes
beyond attempts to limit liability through
steps such as incorporating a business or
purchasing insurance is simply the
process of arranging your client’s assets
and activities to protect them from loss
from some future financial disaster. Asset
protection planning not only protects the
client’s assets from creditors but also,
when the structure described in this article
is followed, allows your client to retain
some beneficial enjoyment or control. In
contrast, using traditional methods, the
greater the protection desired the greater
the control that must be given up.
The most appropriate plan for a given
client will vary. The plan is based on
■ Cost
■ Assets involved
■ Degree of protection desired
Plans range from the most familiar,
transferring title to assets to a spouse and
funding pension plans, to the most effec
tive, creating a foreign situs trust. Using
the most sophisticated techniques, asset
protection plans can be structured to pro
vide maximum protection while relin
quishing a minimum degree of control. I
will briefly describe some of the available
techniques.

Outright Gifts to Family Members
Many individuals routinely put their
homes and other assets in their spouses’
sole names and/or make outright gifts to
other family members. Intrafamily gifts
may protect assets as well as reduce the
estate taxes on the donor/client’s estate.
The completed gifts, however, will be
subject to the gift tax.
For this strategy to work, the client
must in fact give the property away; that
is, truly cede control of the asset. Unless,
and even if, there are valid estate planning
reasons to do so, a client may be reluctant
to part with control. In addition, a gift of
the property may be inconsistent with the

client’s other goals. Moreover, the assets
are now subject to the potential tribula
tions—divorce, death, family disputes—
of the new owner. And perhaps worst of
all, the transferor may die without suffi
cient assets to use his or her unified credit,
thereby costing the heirs up to $330,000 in
additional estate taxes.

Statutory Exemptions
Federal and state bankruptcy laws offer
some built-in asset protection strategies.
Under these laws, certain assets are gener
ally exempt from the claims of creditors.
In addition, if property was the subject of
a recent transfer and the transfer was not
fraudulent and there are no consensual
liens or mortgages on the property, that
property will not be reachable by a credi
tor. For example, ERISA qualified plans
and Florida’s homestead exemption are
but two of the better known exemptions.
You should familiarize yourself with
your state’s homestead exemption, which
probably will not be nearly as liberal as
Florida’s exemption is. Further, you
should know if and how your state pro
tects three other types of assets: life insur
ance, annuities and IRAs. These specific
exemptions are important because these
assets are generally not suitable for other
asset protection techniques because of
hefty income tax or other early withdraw
al penalties.
Family Limited Partnerships (FLPs)
Although family limited partnerships
(FLPs) are this year’s pet estate-planning
technique, they can also play an important
role in asset protection. An FLP is simply
a limited partnership that allows a client to
transfer beneficial ownership in owned
assets to family members and/or a trust
while still retaining control. Limited part
nerships are recognized in all states except
Louisiana.
FLPs usually may be formed and fund
ed without income tax consequences to
the client setting up the FLP. Making gifts
of partnership interests, however, may
incur gift tax liability.
In the typical FLP, the transferor
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becomes the general partner and retains a
1 percent required interest in the partner
ship. Only the general partner can direct
how the assets of the limited partnership
are invested or managed and when and if
distributions will be made to the limited
partners.
Limited partnerships offer asset protec
tion in their own right, in that the law gen
erally restricts the creditor’s remedy to a
charging order against the debtor-part
ner’s interest. Creditors find charging
orders to be of limited value because they
apply only to a particular partner, cannot
be held against the limited partnership
itself and merely give the creditor the right
to receive the economic benefits of the
partnership. Thus, because distributions
are made at the general partner’s discre
tion, if there are no distributions the credi
tor receives nothing.
There is an additional income tax
drawback to the creditor. Even if the gen
eral partner makes no distributions during
a particular year, the creditor would
receive taxable income on its pro-rata
share of the “phantom” limited partner
ship income.
FLPs as stand-alone asset protection
devices do have their drawbacks. For
one, if the assets are owned by a U.S.
entity, they remain subject to the U.S.
legal system. If a court finds that the
FLP’s principal purpose was to avoid
creditors—that is, there was no business
purpose, it may not limit a creditor’s
remedy to a charging order. Therefore, it
is often advisable to transfer FLP inter
ests to an offshore trust.

Offshore Trusts
Under U.S. law, grantors are generally
precluded from creating “spendthrift”
trusts to avoid their own creditors. Briefly,
a spendthrift trust is one in which the
grantor retains certain powers over or ben
efits from the trust but which expressly
denies creditors the right to obtain trust
assets to satisfy the grantor’s debts. A
number of offshore jurisdictions recog
nized an opportunity to attract American
investors by permitting the creation of
trusts with spendthrift provisions designed
to protect the grantor. Thus, even though
Continued on page 4
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PLANNER
Are Your Clients Completely Protected?
Continued from page 3
the grantor can retain certain powers over
the trust, as well as be a beneficiary of the
trust, the trust is nonetheless shielded
from the grantor’s creditors.
While the specific features of the
spendthrift laws of the various jurisdic
tions differ, the optimal laws incorporate
significant procedural and substantive, not
to mention psychological, barriers that
will affect a creditor’s decision as to how
far to go to attach assets. Because many
trust-friendly jurisdictions will not honor
U.S. judgments, a creditor, to enforce a
claim, would need to bring a new suit in
the foreign courts, under foreign law, with
foreign legal counsel. The assets are thus
placed beyond the practical reach of cred
itors. Even if a creditor wished to proceed
against the trust, the various substantive
laws enacted in these jurisdictions would
generally severely limit the creditor’s
rights and likelihood of success.
The foreign trust is usually created
with one or two U.S. trustees and a foreign
trustee. The U.S. trustees, most often rela
tives or associates of the grantor, actively
manage the trust. The trust instrument will

Safe Havens

Jurisdictions with Asset Protection
Legislation
The following jurisdictions have
asset protection legislation that your
clients may be able to use in their asset
protection planning.
■
■
■
■
■
■
■
■
■

Bahamas
Belize
Cayman Islands
Cook Islands
Cyprus
Gibraltar
Mauritius
Nevis
Turks and Caicos

A future article by Gideon Roth
schild, Esq., will review the considera
tions involved in choosing among the
various jurisdictions.
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usually allow the foreign trustee to
remove the U.S. trustees should a threat to
the assets develop. This removal would
protect the U.S. trustees from being com
pelled by a court to repatriate the assets to
the United States. In addition, the instru
ment will also permit the assets to be
transferred to a financial institution in
another jurisdiction, such as Zurich or
London, as custodian.
To add to the grantor’s comfort level,
the trust can also have one or more “pro
tectors” who act as watchdogs over the
trustees. In certain countries, where the
trust agreement permits the trustee to
make discretionary distributions, it is
common to require the trustee to obtain
the consent of another person, the protec
tor, for instance, before doing so.
The Cook Island statutes, for example,
expressly permit the grantor to act as a
protector with veto powers over the
trustees, including the power to
■ Remove and replace trustees
■ Veto investment and distribution
decisions
In the Cook Islands, these powers the
grantor can exercise as protector do not
affect the grantor’s protected status. In
addition, because the protector’s power is
a negative power (as opposed to an affir
mative power allowing the initiation of
action), the protector cannot be compelled
to comply with a U.S. court order. (See
sidebar for other jurisdictions with asset
protection legislation.)
Despite these safeguards, clients may
be uncomfortable giving up dominion
over their assets, at least until the assets
are threatened. By creating a two-tier
FLP-foreign situs trust structure, your
client can postpone, possibly indefinitely,
the need for the trustees to take control of
the assets. In this structure, the trust essen
tially serves as a back-up mechanism,
waiting in place until the need arises. The
structure is created by first transferring
assets to a FLP, which is under the control
of its general partner. The 99 percent lim
ited partner’s interest is transferred to the
foreign situs trust. The trustee, therefore,
is the sole limited partner. The assets
AICPA PFP Division

remain in the United States and, until a
creditor threat materializes, can continue
to be managed, but in the partnership
name, in the same manner as before. At
that point, the trustee (99 percent limited
partner) could liquidate the partnership
under the FLP agreement and then distrib
ute 99 percent of the assets to the trust
allowing them to be moved offshore for
protection.
Tax considerations: Foreign situs
trusts, acknowledged by the Internal
Revenue Service to be legitimate asset
protection devices, may be taxed for
income tax purposes as either a U.S. or
foreign trust. The classification depends
on the facts and circumstances, although,
in the end, the only distinction may be
that the foreign trust must comply with
additional reporting requirements. Note
that a foreign situs asset protection trust
is not a way to shield assets from U.S.
taxation; the trust income must be report
ed to the Internal Revenue Service and
the relevant gift and estate tax returns
must be filed.
Regardless of how the foreign situs
trust is classified, it will generally be struc
tured as a grantor trust. Creating grantor
trust status is desirable because it avoids an
excise tax imposed on the transfer of prop
erty by a U.S. citizen or resident to a for
eign situs trust. Because the foreign situs
trust is deigned to be a grantor trust, an
annual U.S. Fiduciary Income Tax return
(Form 1041), must be filed. The return
need only disclose that the trust is a grantor
trust and that all income and deductions
will be reported on the grantor’s Income
Tax return (Form 1040).
As long as the foreign situs trust is
deemed to be a U.S. trust for income tax
reporting purposes, there are no other fil
ing requirements. Once the trust assets are
physically moved offshore, it could be
deemed to be a foreign trust for U.S. tax
purposes and there may be additional
income tax filing requirements. If the trust
is located in a tax neutral jurisdiction,
there should be no additional estate or
income taxes.
Transfers to a foreign situs trust in
which the grantor retains a power of
appointment over the trust will result in an

Continued on page 8

PLANNER
Using Short Sales in Your
Investment Planning
Continued from page 1
gain in a bear or down market. Here is an
example of how it works. On January 1,
Corporation X’s common stock is trading
at $65 and an investor predicts a drop in
the market price of X’s stock. The
investor sells X stock short and delivers
the shares when they are purchased at a
lower price.

Date

Price

11/1/94
12/1/94

$65
(45)
—

1994 Gain

$20

Short Sale
Purchase and
Delivery
Capital Gain

If the shares are delivered during 1995,
the gain is deferred until that year.

Date

Price

11/1/94
01/2/95

$65
(45)
—

1995 Gain

$20

Short Sale
Purchase and
Delivery
Capital Gain

If, in the interim, the investor’s predic
tion about the price movement of the stock
proves wrong and the price rises, the
investor suffers a loss. Thus in the above
example, if the X shares are purchased on
1/2/95 at $85, there is a $20 loss for 1995.

Short Sale Against the Box
If the investor already owns the stock,
that is, in a long position, and wants to
lock in an existing gain but wants to defer
the gain to a different taxable year, the
stock can still be sold short to achieve the
desired result. This technique is called the
“short against the box.” By deferring the
delivery of the stock used to close out the
short sale to another year, the investor
delays the realization of the gain until the
short sale is closed.
Here is how it works (the transaction is
diagrammed in the flowchart):
1. An investor, who has a long position
in a stock, sells the stock short. To cover
the sale, the broker borrows the stock sold
short from a lender. The investor posts the
cash proceeds from the sale with the bro
ker, who in turn posts it as collateral with
an institutional lender.

2. The investor borrows cash from the
broker through a loan of up to 95 percent
of the hedged value, that is, the gain inher
ent in the long and short positions, of the
original long position. The proceeds of the
loan can be invested as the short seller
desires, for example, in a diversified port
folio of securities.
3. The investor makes payments in lieu
of dividends in connection with the short
sale. These payments are netted for tax
purposes against the rebate fee received
daily by the investor on the cash collateral
posted with the institutional lender. For
cash flow purposes, all dividends received
are paid out and the rebate fee simply
reduces the total expense to the investor.
Result: The price performance of the
shares sold short will exactly offset the
price performance of the existing long
position while the short position is open.
The stock price is locked in at the execu
tion price, while cash that is raised at 95
percent of the hedged value of the original
long position (the loan) is available for use
for investment purposes.
Margin Requirements: The margin
requirement for a short sale against the
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box is 5 percent of the market value of the
long security. Consequently, only 95 per
cent of the hedged value may be bor
rowed. This limit is a legal limit, a broker
may reduce the percentage available for
borrowing.
Interest and Rebate: Interest payments
are made on the cash loan and are, gener
ally deductible investment interest
expense but subject to the investment
interest expense limitation rules. The cost
of financing the transaction will be par
tially offset by a rebate fee on the cash col
lateral posted with the lender of the secu
rities. As the price of the stock increases,
however, the interest expense will
increase and more collateral may have to
be posted. If the price of the stock drops,
collateral can be withdrawn with an
accompanying reduction in interest paid.
The rebate fee is generally lower for
securities that are more difficult to bor
row. In most cases, the net expense to the
investor is in the range of 1 to 3 percent.
Example: Ms. Jones holds 10,000
shares of Airline stock with a market

Continued on page 6
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Using Short Sales in Your
Investment Planning
Continued from page 5

value of $50 per share. She sells the
10,000 shares short, which the broker bor
rows to cover the sale to create a short
against the box position. Ms. Jones then
borrows $475,000 (95% X $500,000 pro
ceeds of the sale) against the box position
for reinvestment purposes. If the interest
expense charged on the loan is 5.75 per
cent and the rebate received is 3.75 per
cent, the net cost to Ms. Jones is 2 percent.

Closing a Short Sale
A short sale normally closes on the date
specified at the time the transaction is
entered into. However, in certain circum
stances, a short sale against the box can
stay open as long as the investor can con
tinue to borrow the stock used to cover the
sale. In fact, the short sale can remain open
for the remainder of the investor’s life. To
create a perpetual short sale against the
box, the investor must generally
■ Have a relationship with an invest
ment bank that will enter into the transac
tion and
■ Meet the minimum asset value

Software Fax Survey Result
The results are in on the fast fax
survey on commercial software usage
that appeared in the October/November Planner. The leading software
package used was PFP Notebook and
you gave it above-average grades.
Thirty-one of the thirty-four respon
dents use commercial software pack
ages in their PFP practices, with sev
eral practitioners indicating the use of
more than one package (thirty-eight
packages were named). In addition to
PFP Notebook, Execplan, PFP Part
ner and Lumen were the most fre
quently used software packages.
Comments ranged from excellent to
inflexible, which probably indicates
that the ideal package has yet to be
designed. ♦
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restrictions—usually $1 million—estab
lished by the investment bank.
This creates the following estate plan
ning opportunity. If at the time of death an
investor owns a security that was sold
short, there is an opportunity for the estate
or heirs to use the step-up in basis provi
sions to eliminate any gain. The computa
tion of gain or loss on the closing of the
short sale after death would reflect the
estate tax related adjustments to the basis
of the shares held long. Thus, if the short
sale is closed shortly after the estate tax
valuation date, there should be little if any
gain or loss. Any built-in appreciation of
the stock held long at the time of death
would be wiped out by the step up in basis.

Date

Price

1/1/1993
1/1/1994
11/1/2004

$10
65
65

11/2/2004
-0-

Cost basis
Short sale
Date of death
market value
and basis to heirs
Close of short sale
Gain (or Loss) on
Short Sale

The built-in gain of $55 is not realized.

When closing a short sale against the
box, if the price of the underlying stock
has risen above the price at which the
stock was sold short, a potential problem
could arise. That is, there is an inherent
loss in the stock in the short position. This
situation can be unwound in one of two
ways. First, the investor can deliver the
shares in the long position to close the
short position. This amounts to selling the
long position at below market. Or, new
shares can be bought to deliver to close
the short position resulting in a realized
loss. When adopting the latter alternative,
care must be taken to make sure the wash
sale rules have not been violated to avoid
the disallowance of the loss.

Brokerage Restrictions
Before assisting your clients’ with
short sales, you should familiarize your
self with the restrictions the brokerage
firms impose before they will allow an
account to trade in short sales. The Securi
ties and Exchange Commission, the vari
ous exchanges, the National Association
of Securities Dealers and others regulate
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short sales of securities. Among other pur
poses, these rules are designed to prevent
the artificial depression of the price of a
stock sold short.
The stock must trade on a plus or
zero-plus tick: A plus tick is a transaction
at a price that is higher than the previous
price. A zero-plus tick is a transaction at
the same price as the previous transaction
but higher than the last sale that was exe
cuted at a different price.

The stock must be available for bor
rowing: The brokerage firm provides
(lends) the short sellers with stock that has
been in turn been borrowed from another
margin customer or a lender of securities.
The owner of the long position has con
sented to the lending of the stock at an ear
lier date, for instance, when the account
was opened with the brokerage firm.
Because the short seller has borrowed the
stock, the short seller is obligated to return
the borrowed stock to the owner of the long
position on demand. In addition, the short
seller is responsible for the payment of any
dividends to the lender during the time the
short sale is open. In addition, there may be
other charges related to the borrowing of
the stock used in the short sale.
The margin restrictions must be met. A
margin account allows a broker to extend
credit to an investor. In addition to vary
ing from brokerage to brokerage, the mar
gin rules and calculations vary with the
different types of securities involved. The
actual computation of the margin require
ment can be complicated.
Margin accounts are regulated by Fed
eral Reserve Board Regulation T. At the
present time, the margin requirement for
“naked” short sales of stock is 150 per
cent. That is, the value in the short sellers
account should equal the proceeds of the
short sale plus 50 percent.
Conclusion
The small investor can easily take
advantage of simple short sale transac
tions. However, because of the leveraging
involved, the amount of gain or loss can
be magnified. So, before a client enters a
short sale transaction, the full implications
should be made clear. Because of the
opportunities presented by short sales, the
strategy is available for the consideration
of your sophisticated investing clients. ♦

PLANNER
From the Chairman’s Corner
Continued from page 2

industry turned up in a New York City
daily and was then syndicated. My cry has
made a point of suitability of product, and it
was accompanied by a strong message ask
ing for realistic projections. Just because
the 1980s provided outstanding returns in
variable life insurance policies does not
make them a desirable retirement vehicle
for the average blue- or gray-collar worker.
And the policies are not ideal for a substan
tial number of white-collar workers either.
Yet, as I write this column, I recall a
letter from an insurance agent with eight
years experience written in response to
my printed words. With scorn and mis
quote in hand, he attacked me and other
“supposed experts” and quoted Internal
Revenue Code (IRC) Sec. 7702 benefits.
Now, I do not mind being abused or hav
ing scorn heaped on my head by a dis
gruntled agent every now and then. But I
do hate it when an insurance agent quotes
Code sections. Surely IRC Secs. 103, 170,
179, 351 or 401 (k) are okay, but IRC Sec.
7702? Honestly, if I did not know that this

letter was from a life insurance agent, I
know I would not have known what the
substance of the Code section was that he
cited. I do not know the numbers of the
Code sections like I once did. But I am
sure that I can explain inside buildup, tax
free withdrawals and the modified endow
ment rules better and more accurately than
the agent who quoted the Code section.
Why am I so riled? Well, the problem
is sales philosophy and psychology not
financial planning. Professionals can and
will disagree about the usefulness and cost
effectiveness of certain strategies. The
client, however, should know there is dis
agreement. The client should be told of
the positives and negatives.
Now I understand an insurance agent
with eight years experience will, like all of
us, have a bias based on the information
learned and lived with throughout his
career. The client should, however, not be
left to be simply dazzled by impressive
flipcharts and illustrations.

Conclusion
You, the CPA and “premier planner,”
must bring full disclosure to the table. Your

purpose is not to kill the deal, but to seal the
right deal for the client. A retirement pro
jection without sensitivity analysis will
lead to unreasonable expectations and shat
tered dreams. An insurance illustration
without the same is worse. (For a more
detailed look at this topic see my article in
the October/November 1994 Planner.)
We in America have become loose with
our use of words. For example, a word like
’’guarantee” is flatly misused. Terms such
as “marketing their emotions,” “finding
the button of dread,” and referring to peo
ple as “buying units” really represent the
cold hard truths about our society. Yes, the
marketing push continues: Philosophy =
sell; Psychology = scare.
As I prepare for a trip to Honduras to
visit the ruins of the ancient Maya, the fol
lowing words of one songwriter come to
mind: “The ruins of their culture are a tes
tament, the ruins of our own clouds our
common sense.” As we go further into
1995, you the premier financial planners
of America, the CPA financial planners,
can make a difference. Let your slogan be:
Philosophy = SERVICE; Psychology =

TRUST. ♦

Audiocassette Recordings and Conference Manual Available
If you were unable to attend the 1995 AICPA Personal Financial Planning Technical Conference, you can purchase the conference manual and
professional, unedited audiocassette recordings of conference sessions. No CPE credit is available for conference tapes/materials. Titles below
are subject to availability.
□ PFP Technical Conference Manual—$65

□ Complete set of audiocassettes, with Conference Manual—$375

Individual tapes, complete with speaker materials. One-tape Sessions $20 each.

□ 01 PFP Division Update
□ 02 Addressing Client Needs in a Changing
Environment
□ 04 Six Magic Steps? Keys to Even Greater Suc
cess in Marketing Estate, Financial and
Business Planning
□ 11 Innovative Retirement Distribution Strategies
□ 12 Planning Opportunities for Moderate Estates
□ 13 Analyzing Financial Markets
□ 14 Income Tax Planning with Tax-Deferred
Annuities
□ 21 GRITS, GRATS, GRUTS: Tips. Tricks and
Traps
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33
41
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42
51
53
63
91
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Asset Allocation: Balancing Financial Risk
Eldercare Planning
Safeguarding Your Clients’ Assets
Postmortem Estate Planning
Selection Strategies for Equity Mutual Funds
Alternative Retirement Planning: Beyond Tradi
tional Deferred Compensation Arrangements
Using the Family Limited Partnership
Maximizing Qualified Retirement Plan Assets
Preparing for the Worst—Insuring Against Disaster
Evaluating Insurance Illustrations
Working with Insurance Professionals
Profitable Niche Marketing

Address

Telephone Number

Zip Code

State
(
)

Two-tape Sessions $35 each.

□ 03 Portfolio Construction Techniques
__________ Subtotal
___________ Sales Tax*

Total (Payment must accompany order)

*Add 8.25% sales tax in New York City. Elsewhere in New York
add 4%, plus local tax if applicable. In Connecticut and New Jersey
add 6%, in Washington, DC, add 6%, and in Vermont add 5% sales
tax.

AICPA Membership Number

Finn Name or Affiliation

City
(
)

□ 93 Using PFP Partner to Enhance Productivity
□ 94 Practice Issues in Providing Investment
Planning Services
□ 95 Techniques for Automating Your PFP Practice
□ 96 Establishing Realistic Client Expectations

Send form, along with check payable to AICPA, to:
Coordinator, AICPA PFP Division, Harborside
Financial Center, 201 Plaza Three, Jersey City, NJ
07311-3881. Please order by June 30,1995, and allow
4 weeks for delivery.
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AICPA PFP Division
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Are Your Clients Completely Protected?

fail to protect the accumulations from an
unexpected danger. ♦

Continued from page 4

incomplete gift. Even though the gift is
incomplete and no tax is due, a gift tax
return must be filed. And, the trust assets
will be included in the grantor’s estate on
death.
Fraudulent Transfers
Timing of transfers is crucial in asset
protection planning to avoid fraudulent
conveyance problems. The debtor/creditor laws generally allow the courts to void
fraudulent transfers, that is, transfers that
were made with the intent to defeat or hin
der creditors or that leave the transferor
insolvent after making a transfer. These
rules, in effect, protect certain classes of
creditors. However, as long as there are no
protected creditors, an owner of property
is free to dispose of the property regard
less of the motivation for the transfer. As
it is impossible to purchase homeowner’s
insurance while the house is on fire, it is

too late to engage in asset protection once
a claim has been made.

Investment Planning
Conference Update

CPA’s Role
Because the time to create an asset pro
tection plan is before there are any clouds
on the horizon, you may be the best posi
tioned professional to suggest asset pro
tection to your clients whom you see on an
ongoing basis. Your frame of reference:
Where would your client be without time
ly asset protection planning? In my expe
rience, when a client has faced the threat
of a creditor at the door, the client was
able to settle the claim on substantially
more favorable terms and sooner with an
asset protection plan in place, than would
have otherwise been possible.
Asset protection planning should be
part of your risk management discussion
with your clients. It would be unfortunate
to assist a client to accumulate wealth but

The 1995 Investment Planning Con
ference will be held on June 12-13,
1995, at the Sheraton Chicago Hotel &
Towers (for hotel reservations call
(312) 329-7000). The topics include:
The CPA-Money Manager Relation
ship, Using Closed End Funds, Invest
ment Related Practice Management
Issues and Navigating a Turbulent
Bond Market. Early bird registration is
$495 (after April 30, registration
jumps to $545) or group discount
(three or more from same firm, com
pany or local state CPA society chap
ter) of $450 per registrant. Look for
your brochure in the mail at the end of
February or call 1-800-862-4272,
Department 3 to register.
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